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LEXISNEXISSUMMARY:

... In 1980 the Equal Employment Opportunity Commission (EEOC), which enforces Title V11, extended the definition
of sex discrimination to include sexual harassment and issued guidelines to this effect. ... In surveys nearly athird of
female veterans report having been sexually assaulted or raped while in the military, while 70 percent to 90 percent
report having been sexually harassed. ... If the commander finds the offender to be a good soldier or to represent a
substantial monetary investment, the commander can simply decide against serious punishment. ... § 1604.11 ,
unwel come sexual advances and other conduct of a sexual nature constitute sexual harassment when either "submission
to or rejection of such conduct ... is used as the basis for employment decisions" or "such conduct has the purpose or
effect of ... creating an intimidating, hostile, or offensive working environment." ... Title VII and Military Personnel
While Title VII's applicability to military personnel has yet to reach the Supreme Court, a consensus has emerged
among federal appellate courts that the law does not apply to uniformed members of the armed services. ... Alexander,
aseries of federal appellate decisionsinterpreted Title VII to suggest a distinction between the rights of civilian
employees of military departments and uniformed members of the armed forces. ... Decades later in Chappell, the
Supreme Court applied the concept of intramilitary immunity to claims aleging various constitutional violations against
government agents. ... Similarly designating sexual harassment as outside the scope of employment suggests a
distinction between these claims and those deemed by the Feres Court to arise out of "activity incident to service."

HIGHLIGHT: [O]ur citizensin uniform may not be stripped of basic rights simply because they have doffed their
civilian clothes.

--Chief Justice Earl Warren nl
TEXT:

[*277] Imagine being persistently and relentlessly harassed at work by either a colleague or your superior. Every day
brings a fresh barrage of insulting language, off-color jokes, and unsolicited advances. Y ou report the incidents
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internally, and an investigation confirms your allegations and identifies a perpetrator. Y our employer ignores these
findings altogether and ultimately promotes the offender instead of punishing him. Now imagine that your employer's
conduct is not only entirely consistent with the law but also immune from any external review.

In amost any workplace in the country, your opportunities for redress would extend beyond this internal report. Under
Title VII of the Civil Rights Act of 1964, employees are protected against workplace discrimination based on such traits
asrace, religion, sex, and national origin. In 1980 the Equal Employment Opportunity Commission (EEOC), which
enforces Title V11, extended the definition of sex discrimination to include sexual harassment and issued guidelinesto
this effect. Within afew yearsthe U.S. Supreme Court followed suit, holding that an employer may be held liablein
federal court if it knew or should have known about sexual harassment and failed to correct it. "2

While not all employees are covered by Title VI, the absence of its protection in no way corresponds to alack of need.
In fact, among the employees most notably exempt from such protection is a group that experiences harassment at
staggering rates: military personnel.

|. Background

Sexual persecution of servicewomen, long afact of military life, has reached epidemic proportions within recent years.
n3 In surveys nearly athird of female veterans report having been sexually assaulted or raped while in the military,
while 70 percent to 90 [*278] percent report having been sexually harassed. M Within the growing population of
homeless femal e veterans, 40 percent of survey respondents noted that they were sexually abused whilein the service.
n5 These experiences are closely associated with posttraumatic stress disorder (PTSD) in studies; in fact, military sexual
assault is a stronger predictor of PTSD among women veterans than combat history. " Likewise, studies indicate that
sexua harassment causes the same rates of PTSD in women as combat doesin men. N7

[1. Military Regulations on Har assment and Assault

Under current law, sexual assault and harassment are ultimately matters of internal military concern. According to the
U.S. Department of Defense, discriminatory practices should be dealt with through the chain of command, and
"attempts should always be made to solve the problem at the lowest possible level...." N8

Asarule servicemembers who have been harassed may file an internal grievance in one of two ways. A complainant
may initiate an "informal procedure" by reporting the harassment to her superior, an equal opportunity officer, the
chaplain, or alegal or medical officer. While theindividual receiving the report may investigate the charges or refer the
case to the unit commander, the latter makes the ultimate decision. Although commanders are encouraged to prepare a
memorandum of record describing the resolution of the case, the complaint itself is not filed in writing. "9

Alternatively a complainant may file a sworn written statement, thereby triggering a formal investigation. While formal
complaints are subject to a strict timeline and must be reviewed for legal sufficiency by an equal opportunity advisor
and a staff judge advocate, once the complaint is substantiated the commander a one decides on corrective
action--whether administrative or punitive--and the severity. N0 Although offenders must at a minimum undergo
counseling, any additional corrective action is purely discretionary.

This system has been widely criticized as presenting an inherent conflict of interest due to the relationship between the
decision maker and the offender. N1 If the commander finds the offender to be a good soldier or to represent a
substantial monetary investment, the commander can simply decide against serious punishment. Even when a
complainant prevailsin asexual harassment case, military remedies focus only on disciplining the perpetrator and do
not compensate the victim. Similarly, while the system aims to hold individual behavior to account, it fails to meet the
responsibility of the organization asawhole. N12
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[11. Title VIl and Civilian Workplace Har assment

When Congress passed the Civil Rights Act in 1964 to prohibit employment discrimination [*279] on the basis of such
protected characteristics as sex, the law made no mention of sexual harassment. As the language of the Act and its
legidlative history indicate, Congress did not initially contemplate the issue of harassment; rather, the issue surfaced
during the decades to follow, first in EEOC regulations and later in case law. N3

EEOC's guidelines define two types of sexual harassment: "quid pro quo" and "hostile environment." "4 Under 29
C.F.R. §1604.11, unwelcome sexual advances and other conduct of a sexual nature constitute sexual harassment when
either "submission to or rejection of such conduct ... is used as the basis for employment decisions" or "such conduct
has the purpose or effect of ... creating an intimidating, hostile, or offensive working environment.” "5

Six years after EEOC issued its regulations, the Supreme Court addressed the issue of sexual harassment for the first
time in Meritor Savings Bank v. Vinson. "6 According to the Court's ruling, "hostile environment" sexual harassment
claims are actionable under Title V11, and the inquiry in such cases should not be whether an employee voluntarily
submitted to an employer's alleged sexual advances but rather whether such advances were unwelcome. Specifically
plaintiffs with hostile environment claims must prove that the challenged conduct was severe or pervasive, created a
hostile or abusive working environment, was unwelcome, and was based on the plaintiff's gender. 17

More recently, in Burlington Industries v. Ellerth, the Court determined that an employer was liable for a hostile work
environment created by a victimized employee's supervisor when such conduct resulted in a tangible employment action
or adenial of promotion. N8 The Court distinguished such "quid pro quo" cases from those involving sexually
offensive conduct without any tangible employment action. While the latter conduct does not constitute activity within

the scope of employment, it can still trigger liability if an employer fails to take reasonable care to prevent and correct
it. n19

V. TitleVII and Military Personnel

While Title VII's applicability to military personnel has yet to reach the Supreme Court, a consensus has emerged
among federal appellate courts that the law does not apply to uniformed members of the armed services. "20 This
determination is based primarily on two factors: the language and legislative history of Section 717(a) of the Civil
Rights Act and the doctrine of intramilitary immunity first introduced in Feres v. United States. 2!

Beginning with Johnson v. Alexander, a series of federal appellate decisions interpreted Title V1l to suggest a
distinction between the rights of civilian employees of military departments and uniformed members of the armed
forces. N22 Under Section 717(a), the terms of Title VII apply to "employees or applicants for employment ... in military
departments as defined in section 102 of title 5." N23 By [*280] referring exclusively to "military departments’ as
defined in 5 U.S.C. § 102 and not to the "armed forces" as defined in 10 U.S.C. § 101, the Johnson court held, Congress
showed an intent to protect only civilian employees of the military from discrimination.

The appellate courts have also pointed to the legislative history of Section 717(a) and argued that it was introduced to
improve the federal government's record of nondiscrimination by transferring enforcement authority from the Civil
Service Commission to EEOC. Because the Civil Service Commission was never authorized to review or police
discrimination within the armed forces, the courts determined that EEOC should be subject to the same limitations. 24

The courts have also turned for guidance in their Title V11 decisions to Supreme Court jurisprudence concerning the
rights of servicemembers to seek remedies from the military for tort claims and constitutional violations. In both
matters, the Court has declined to recognize aright of action, first in Feresv. United States and later in Chappell v.
Wallace. N2
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Under the Feres doctrine of intramilitary immunity, the government is not liable under the Federal Tort Claims Act for
injuries to servicemen "where the injuries arise out of or arein the course of activity incident to service." "26 Lower
courts have applied this doctrine not only in tort cases but also "whenever alegal action 'would require a civilian court
to examine decisions regarding management, discipline, supervision, and control of members of the armed forces of the
United States." n27

Decades later in Chappell, the Supreme Court applied the concept of intramilitary immunity to claims alleging various
constitutional violations against government agents. Asin Feres, the Court based its determination on the "peculiar and
special relationship of the soldier to his superiors," which "would be undermined by ajudicially created remedy
exposing officers to personal liability at the hands of those they are charged to command.” "28 |n other words, military
personnel decisions require a professional expertise foreign to civilian judges.

V. Distinguishing Har assment from Dispar ate-Treatment Discrimination

As strong a consensus as the above decisions present with respect to federal judicial review of discrimination in the
military, one should note that their underlying claims concerned not sexual harassment but disparate treatment in hiring
and promotion. While EEOC recognizes harassment as a form of gender discrimination, both case law and statutory
language and history clearly distinguish between the two categories.

First, disparate-treatment cases and harassment cases are governed by separate judicia doctrines, one implicating job
performance and the other concerning conduct outside of the scope of employment. Under the doctrine introduced in
McDonnell Douglas Corporation v. Green, when a plaintiff alleges an employer's failure to hire or promote the plaintiff
due to race or gender, the employer may rebut the claim with evidence of alegitimate job-related basis for the decision.
n29 Focusing on substantive job requirements as defined by an employer, this doctrine is consistent with the Supreme
Court's deference to employer expertise in military discrimination cases.

The Burlington Court, by contrast, introduced a clear distinction between sexual harassment, which "is not conduct
within the scope of employment,” and discrimination [*281] involving a"tangible employment action,” which "could
not have been inflicted absent the agency relation.” "30 The latter conduct, the Court explained, would resultin "a
significant change in employment status, such as hiring, firing, [or] failing to promote." N31 Since sexual harassment is
unrelated to legitimate job responsibilities, its oversight should not require the professional expertise of the military.
Similarly designating sexual harassment as outside the scope of employment suggests a distinction between these
claims and those deemed by the Feres Court to arise out of "activity incident to service." 132

Another distinction between sexual harassment cases and the discrimination claims underlying Chappell and its progeny
liesin the remedies available to claimants. In Chappell the Court based its support of intramilitary immunity in part on
the potential for claimants to submit allegations concerning performance eval uations and promotions to the Board for
Correction of Military Records, a civilian administrative body empowered to order retroactive back pay and promotion
in cases of discriminatory conduct. N33 This remedy, however, presupposes a tangible employment action and would
not allow for the correction of a hostile work environment or the compensation of those who do not experience an
official change in employment status.

Equally notableis the statutory language and history that the appellate courts have cited in refusing to apply Title VII to
military personnel. When Section 717(a) was added to Title VIl in 1979, EEOC had long-standing oversight of such
discriminatory practices as the failure to hire or promote individuals on the basis of race, color, religion, sex, or nationa
origin. Not until the following year, however, did the agency begin to interpret the law to forbid sexual harassment. N34
As aresult, Congress could not have made a cal culated decision at the time to deny EEOC the authority to monitor
harassment in the military.

The Feres doctrine itself has been widely condemned and may well be atarget for reform in the near future. In Johnson
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v. United Sates Justice Scalia notably dismissed the concept of intramilitary immunity as unrelated to the text and
history of the Federal Tort Claims Act; he declared Feresto be "wrongly decided, and heartily deserv[ing] the
'widespread, almost universal criticism' it has received.” "35> More recently, the Cox Commission, an independent panel
convened to review the Uniform Code of Military Justice on its fiftieth anniversary, noted the constraints that the
doctrine places on servicemembers "ability to pursue apparently legitimate claims against the armed forces, many of
which bear little if any relation to the performance of military duties or obedience to orders on their merits." n36

Unlike their civilian counterparts, military harassment victims have virtually no avenue for relief when their employer
fails to take appropriate corrective action in response to their complaints. The result is an institutional immunity from
precisely the sort of outside judicia review that could operate as area deterrent. As the harassment of servicewomen
reaches a point of crisis, the timeisripe for amilitary justice system that will "take into account the specia importance
of defending our Nation without completely abandoning the freedoms that make it worth defending." n37

Legal Topics:

For related research and practice materials, see the following legal topics:

Criminal Law & ProcedureCriminal OffensesCrimes Against PersonsCoercionElementsLabor & Employment
LawDiscriminationHarassmentSexual HarassmentCoverage & DefinitionsSexual HarassmentLabor & Employment
LawDiscriminationHarassmentSexual HarassmentDefenses & ExceptionsAntiharassment Policy
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